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The reason for any liability on account of negligence is based 
upon public policy, which requires that life and property be pro- 
tected from the careless acts of third persons. By requiring 
actual knowledge in the defendant of the plaintiff's danger as a 
condition precedent to the applicability of the last clear chance 
rule, the courts are in effect saying that more accidents will be 
avoided, and therefore life and property better protected, by not 
creating the duty to discover and avoid the peril of persons who 
have negligently exposed themselves to danger, than by affording 
a slightly greater protection to such persons and in a measure 
encouraging their negligence. 

Probably the negligence of the plaintiff himself would not be 
sufficiently discouraged unless a rule is adopted holding the 
defendant liable only when he reasonably should from his position 
have had knowledge of the plaintiff's danger, and then only in 
case he failed to exercise reasonable, and not extraordinary, care 
to avoid the injury. The courts are in conflict on these questions, 
but the principal case would seem to be in accord with the weight 
of authority. 



IS CONSIDERATION NECESSARY TO MAKE A BINDING WAIVER 
OF A RIGHT UNDER A CONTRACT? 

In a case recently decided in the state of Washington 1 the 
plaintiff set forth in her declaration a custom on the part of the 
defendant company to give their employees passes over the lines 
of the company, that this custom was called to her attention 
when she applied for employment, no mention being made of 
any exemption of the defendant from liability for its negligence 
or that of its servants and that the giving by defendant of this 
pass constituted a portion of the consideration for her services. 
She also averred that she worked for the defendant for a time 
and then applied for a pass, and was compelled to sign a printed 
request which read, "I hereby request that you deliver to me a 
pass whereby I will be enabled to travel on your cars without the 
payment of fare. I expressly agree, understand and acknowl- 
edge that the delivery of such a pass is and will be a pure gra- 
tuity on your part and supported by no consideration whatever 
and that in accepting said pass I assume the risk of every injury 

^Hageman v. Puget Sound Electric Ry., 141 Pac. (Wash.) 1027. 
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to person and property sustained by me howsoever caused while 
riding upon cars controlled, owned or operated by you." The 
pass which was issued and signed by plaintiff contained virtually 
the same conditions; setting forth that it was "free," "a pure 
gratuity," and "for no consideration whatever." The complaint 
concluded with an allegation of the defendant's negligence and 
the resulting injury to the plaintiff. To this complaint there was 
a demurrer and the majority of the court held that the demurrer 
was good on the ground that the exemption of a common carrier 
from liability by a gratuitous passenger is not against public pol- 
icy and that the plaintiff was a gratuitous passenger because the 
signing of the application for a pass was a clear waiver of her 
prior contract. Three members of the court dissent on the 
ground that the plaintiff had, under the contract, earned a right 
to transportation; that the attempted waiver was without con- 
sideration and therefore the plaintiff was a passenger for hire 
and her assumption of risk contrary to public policy. 

If the plaintiff in the principal case was a gratuitous passenger 
the decision is clearly in accord with the authorities. 2 But if she 
was at the time of the negligence complained of a passenger for 
hire the decision should have been different. The soundness of 
the line of argument which seeks to justify the conclusion that 
the signed application for the pass and the pass itself constituted 
a valid waiver of the prior contract right is, it is submitted, open 
to question. 

It is clear that to justify this holding that the plaintiff was a 
free passenger the original contract must be gotten rid of. For 
by that contract, as averred, the plaintiff gave her services in 
return for the pass, and the giving of services is sufficient con- 
sideration to make one a passenger for hire — as good as the giv- 
ing of money. 3 So the plaintiff had at one time the right to 
become a passenger for hire without paying the ordinary fare. 
She could not lose it merely by calling herself a free passen- 
ger, as was held in the case of one travelling on a so-called 
"drover's pass" and in other similar cases, for the court will 
look behind the words and not allow one who really is a 

' Griswold v. N. Y. & N. E. R. Co., 53 Conn. 371 ; Quimby v. B. & M. 
R. Co., 150 Mass. 365 ; Perkins v. N. Y. C. R. Co., 24 N. Y. 196 ; Annas 
v. Milwaukee & N. W. R. Co., 67 Wis. 46; McCawley v. Furness R. Co., 
L. R. 8 Q. B. 57 ; Hall v. N. E. R. Co., L. R. 8 Q. B. 437. 

'Doyle v. Fitchburg R. R., 166 Mass. 492; Peterson v. Seattle Traction 
Co., 23 Wash. 615. 
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passenger for hire to exempt the carriers merely by saying he is 
a free passenger. 4 The majority of the court in the principal 
case hold that the plaintiff changed her status by a waiver of her 
contract right while the minority say that there was no waiver. 
When the court speaks of the "waiver" given by the plaintiff 
they must be taken to mean that the agreement to accept a free 
pass was a rescission of the prior contract. But such an agree- 
ment requires on principle the same elements of mutual consent, 
intention and consideration which are required to form any valid 
contract. 5 In the principal case the intention of the plaintiff to 
abandon her contract right may easily be implied. She could 
not use two passes and can reasonably be supposed to have taken 
the free pass in full satisfaction of her rights to transportation. 
She did an act inconsistent with an intention to hold the defend- 
ant strictly to the terms of the contract. But there at once arises 
the question whether the intended agreement of the plaintiff was 
based upon any consideration. Consideration is defined by 
Anson as "something done, forborne, or suffered, or promised 
to be done, forborne or suffered by the promisee in respect to 
the promise." 6 The defendant Company here did not in any 
way change its position so as to bring itself within this defini- 
tion — it did nothing it was not already bound to do. 

But the court seems to be under the impression that no con- 
sideration was needed to support the plaintiff's so-called 
"waiver." All the cases, English and American, are agreed that 
consideration is necessary to support the discharge of a bilat- 
eral contract and this consideration is usually found in the mutual 
promises to release. 7 In the case of a unilateral contract there 
are a few English cases which make a distinction between an 
agreement to discharge made before breach and one made after 
breach. The release of the primary, contractual right would 
not require consideration according to this distinction, but the 
release of the secondary remedial right would. 8 There are cer- 

* N. Y. C. R. Co. v. Lockwood, 17 Wall. 357 ; Doyle v. Fitchburg R. R. 
Co., supra.; Pa. R. Co. v. Henderson, 51 Pa. 315. 

' Williston's Ed. Wald's Pollock on Contracts, p. 815. 

•Anson on Contracts, 2d Am. Ed., p. 100. 

'Williston's Ed. Wald's Pollock on Contracts, p. 815; Farrar v. 
T Oliver, 88 111. 408; King v. Gillett, 7 M. & W. SS; Saeger v. Runk, 148 
Pa. St. 77 ; Spier v. Hyde, 78 App. Div. 151 ; Anson on Contracts, 2 Am. 
Ed., p. 339; Clark on Contracts, pp. 608-609; also a dictum of Baron 
Parke in Foster v. Dawber, 6 Exch. 838. 

'Edwards v. Weeks, 2 Mod. Rep. 259. 
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tainly two early English cases decided in 1634 and 1588 which 
hold that a plea of exoneration before breach was good without 
any consideration. 9 Williston, relying on statements made obiter 
in Edwards v. Walters 1 " and Dobson v. Espie 11 says that the Eng- 
lish law still is that discharge before breach of a unilateral con- 
tract may be made without consideration. Anson reaches the 
opposite conclusion on the strength of a dictum of Baron Parke 
in Foster v. Dawber. 12 Clark in his work on Contracts agrees 
with Anson. Williston however admits that there is "an absence 
of any underlying principle to support the English doctrine." 13 
When the American authorities are considered, however, it is 
found that they nearly all agree on the proposition that consid- 
eration is necessary to support the discharge of a unilateral con- 
tract before breach. 14 These cases all hold that unless there is 
consideration for the agreement to discharge it is a mere nudum 
pactum. A few American cases have tended the other way, but 
they fail to justify their holdings by any cogent reasoning. 15 

The principal case is analogous to the authorities cited. It is 
an attempt by an obligee to do away with the obligation and cor- 
relative right by an agreement without any consideration. The 
want of consideration should have been held a fatal defect in the 
defendant's plea of a waiver of the contract right. That is the 
conclusion reached by all the American cases at least, but 
the court in the principal case overlooks the whole matter of the 
necessity of consideration. For this reason the opinion of the 
minority seems to be better law, on reason and on precedent. 
For since there was no valid waiver the defendant was under an 
obligation to accept the plaintiff as a passenger for hire, and so 
when she became a passenger she could not, by merely calling 
herself a gratuitous passenger, contract away her rights against 
the defendant as a common carrier. 

' Langden v. Stokes, Croke's Reports (Charles) 383; Conier's & Hol- 
land's Case, 2 Leon. 214. 

10 1896, 2 Ch. 157. 

11 2 H. & N. 79- 

15 6 Exch. 838. 

"Williston's Ed. Wald's Pollocks on Contracts, p. 819. 

" Allison et al. v. Abendroth, 108 N. Y. 470; Crawford v. Millspaugh, 
13 Johns. 87 ; Saeger v. Runk, 148 Pa. St. 77 ; Bayley v. Buzzell, 1 Apple- 
ton (Me.) 88; Lockwood v. Crawford, 18 Conn. 360. 

"Robinson v. Wurte v. McFaul, 19 Mo. 549; Kelby v. Bliss, 54 Wis. 
187; Hathaway v. Lynn, 175 Wis. 186. 



